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ABSTRACT The COVID-19 pandemic offers an opportunity to examine
public opinion regarding the allocation of scarce medical resources. In
this conjoint experiment on a nationally representative sample of US
adults, we examined how a range of patient characteristics affect
respondents’ willingness to allocate a ventilator between two patients
with equal likelihood of short-term survival and how this differs by
respondents’ attributes. Respondents were 5.5 percentage points less
likely to allocate a ventilator to a patient with a disability than to a
nondisabled patient. Disability bias was correlated with older age cohorts
and higher education levels of respondents. Liberal and moderate
respondents were more likely to give a ventilator to Black and Asian
patients than to White patients. Conservatives were much less likely to
allocate a ventilator to transgender patients than to cisgender patients.
These findings demonstrate the importance of bias mitigation and civil
rights enforcement in health policy making, especially under conditions
of scarcity.

T
he Americans with Disabilities Act
(ADA) of 1990 sought to alleviate
discrimination against people with
disabilities by codifying disability-
based protections into civil rights

law. Coupled with the ADA Amendments Act of
2008, which clarified that the definition of dis-
ability should be interpreted broadly (encom-
passing well-controlled chronic conditions,
such as diabetes, alongside more obvious dis-
abilities), the ADA is an important tool for ad-
dressing discrimination against people with dis-
abilities in health care.
In spite of these protections, people with dis-

abilities experience more denial of care, more
negative treatment by health care providers,
and worse health outcomes compared to people
without disabilities.1–3 Recent work suggests that
these disparities result, in part, from clinicians’
beliefs that people with disabilities have lower
quality of life than nondisabled people.2,3 Mem-

bers of the general public may hold similar be-
liefs, and these attitudes might contribute to
public policies that discriminate against people
with disabilities. Yet existing scholarship has
paid little attention to understanding the nature
of disability bias among the general public.
This gap in the research limits understanding

of the role of disability bias in public policy.
Before distributing resources to specific recipi-
ents, policy makers engage in what scholars call
“anticipatory feedback,” attempting to gauge
the popularity and political feasibility of policies
according to the public’s assessment of each
group’s deservingness and their willingness to
sustain sacrifices to benefit (or punish) mem-
bers of target populations.4 Public perceptions
also influence policy making more directly by
shaping the views, agendas, and behaviors of
the bureaucrats who implement policy.5,6

Previous research found that the public priori-
tizes people with disabilities when it comes to
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the allocation of cash assistance.7,8 Less is
known, however, about contexts involving the
allocation of scarce medical resources. In con-
trast to the redistribution of taxpayer funds in
the form of cash assistance,9 one might expect
that in a pandemic, many will understand them-
selves as being in direct competition with others
for resources should theybecomesick. COVID-19
might therefore trigger feelings of anxiety, dis-
comfort,10,11 and even anger toward people with
disabilities—all emotions that are likely to be
stimulated when people feel that they are com-
peting for scarce resources or when they believe
that others are being given special privileges.10–12

Because of the large numbers of patients in the
US who had COVID-19 during spikes, hospitals
have faced acute shortages of ventilators, beds,
medications, and other critical care resources,
leading to the creation or activation of policies
regarding crisis standards of care.13 Suchpolicies
are intended to provide guidance to health care
providers about how to allocate scarce resources
during a public health emergency. These policies
have often incorporated potentially discrimina-
tory provisions ranging from categorically ex-
cluding people with specific disabilities from
care to applying prioritization criteria (such as
expectations for long-term survival or lower re-
source use) that disadvantage people with dis-
abilities by giving them lower priority.13–16

Concerns about discrimination in the imple-
mentation of crisis standards of care have
prompted state and federal oversight activities
by both legislators and regulators during the
pandemic, including guidance from the Depart-
ment of Health and Human Services (HHS) Of-
fice for Civil Rights on the application of dis-
ability civil rights law to implementing crisis
standards of care.14–16 In response, crisis stand-
ards of care plans have evolved considerably to
remove provisions that discriminate on the basis
of disability.13

Regulators seeking evidence to inform civil
rights enforcement in health care can benefit
from empirical data on the nature of prejudice
against specific populations. Public opinion re-
search has examined preferences regarding cri-
sis standards of care policy making, but these
studies have typically used methodologies that
are susceptible to social desirability bias;17 sur-
veyed non-US populations; or inquired about
broad allocative principles, such as whether
patients should be deprioritized because of
long-term life-expectancy, without tying them
to specific disabilities.18–20 This lack of specificity
in studying public opinion is a major limitation
of previous work, as the social construction of a
particular disability may trigger different re-
sponses than broad ethical principles would.

To address these limitations and to examine
the extent to which disability bias has emerged
in the allocation of scarce resources during the
COVID-19 pandemic, we conducted a conjoint
experiment on a nationally representative sam-
ple of the US public. Conjoint experiments were
initially developed by business scholars to un-
cover specific attributes driving product prefer-
ences.21 Political scientists have applied this
methodology as a way to understand bias toward
groups.22–24 In our study, survey respondents
made a series of choices between two personal
profiles that randomly varied onmultiple dimen-
sions of interest. This method mitigates social
desirability bias by allowing respondents to
avoid acknowledging any specific characteristic
as the reason for choosing a hypothetical individ-
ual for the allocation of benefits or burdens.22–24

Respondents thereby reveal hidden preferences
that they might not otherwise acknowledge.
Findings from our conjoint experiment shed
light on how various patient attributes affect
the public’s beliefs regardingwho should receive
access to scarce medical resources during the
COVID-19 pandemic.

Study Data And Methods
The Institutional ReviewBoard ofMiamiUniver-
sity (Oxford, Ohio) approved this study.
Conjoint Study DesignWepresented respon-

dents with a choice scenario in which they would
have to select which one of two patients with an
equal likelihood of short-term survival would
get a hospital’s last available ventilator (for a
sample conjoint choice task, see online appendix
exhibit 1).25 The patients in the scenario varied
randomly along several characteristics, includ-
ing gender (cisgender man, cisgender woman,
transgender man, transgender woman), race
(White, Black, Asian), age (chosen from the fol-
lowing ranges: 21–31, 41–51, 65–75), employ-
ment status before the COVID-19 outbreak (em-
ployed, unemployed), whether the patient
followedCenters forDiseaseControl andPreven-
tion (CDC) social distancing guidelines26 (fol-
lowed, did not follow), and disability status.
If the patient had a disability, respondents

were told the name of the disability and received
a brief description, including information about
its impact on life expectancy (lower long-term
life expectancy, can have a normal life span) and
typical onset (present frombirth, canget it at any
time, manifests in young adulthood) (appendix
exhibit 2).25 We tested six disabilities (type 2
diabetes, congenital heart defect, paraplegia, in-
tellectual disability, traumatic brain injury, bi-
polar disorder) that were selected because they
vary in ways that allowed us to explore whether
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respondents’ choices varied between patients
with physical or mental disabilities, those with
lower and normal long-term life expectancy, and
those with different times of disability onset.
Although someprevious public opinion research
about ventilator allocation has asked respon-
dents about broad allocative principles,18–20 we
believe that inquiring about specific disabilities
is more likely to elicit a response consistent
with real-world responses to specific allocative
dilemmas.

Sample Using the polling firm YouGov, we
surveyed respondents from January 29 to Febru-
ary 4, 2021—a period during which COVID-19
case counts remained high and vaccine access
was limited. By recruiting respondents through
multiplemethods (mainly targeted online adver-
tising), YouGov maintains a panel of respon-
dents who have agreed to take its surveys. The
firm uses email solicitation to invite participants
to complete surveys electronically.
YouGov ensured that respondents were repre-

sentative of the total US adult population by
matching its panelists to a target sample from
the Census Bureau’s 2018 American Community
Survey. After matching,YouGov used propensity
score weighting and poststratification to correct
for any remaining differences between the
matched survey sample and the target sample
(see notes in appendix exhibit 3 for details).25

Our final sample consisted of 2,500 respon-
dents, using the weights provided by YouGov
(see appendix exhibit 3).25 Each respondent was
presented with four iterations of the choice sce-
nario, resulting in 10,000 binary choices for
analysis. Before conducting the study, we used
the SawtoothGuideline for Conjoint PowerAnal-
ysis to ensure that our sample size was sufficient
to detect a 5-percentage-point change in the
dependent variable for main effects and inter-
actions.27

Analysis We hypothesized that respondents
would be more likely to deny ventilators to pa-
tients with disabilities than to patients without
disabilities. We also hypothesized that respon-
dents would deprioritize patients with lower
long-term life expectancy and patients with non-
congenital disabilities (that is, those that did not
begin at birth). We classified each disability as
physical or mental (see appendix exhibit 2)25 to
test our hypothesis that mental disabilities
would be deprioritized more than physical dis-
abilities. Drawing on theories of intersectional-
ity (which posit that intersecting axes ofmargin-
alization produce inequalities that are different
from the results of each axis on its own), we
hypothesized further that patients who were
marginalized along multiple dimensions would
experience compounded bias greater than the
sum of each individual dimension added togeth-
er.28 We categorized as marginalized the follow-
ing patient groups: cisgender women, trans-
gender men, transgender women, Black people,
Asian people, people with disabilities, un-
employed people, and people over age sixty-five.
All hypotheseswerepreregisteredwith theCenter
for Open Science’s Open Science Framework.29

Consistent with established norms for con-
joint experiments, we used multivariate linear
regression incorporating all randomized traits
as covariates. We also tested interactions be-
tween patients’ disability status and respondent
demographics (gender, race and ethnicity, age
cohort, education), as well as respondents’ self-
reported political ideology and importance of
religion (see appendix exhibit 4 for respondent
characteristic questions).25 Our analyses used
theweights provided byYouGov. As a robustness
check, we produced unweighted analyses with
standard errors clustered at the respondent lev-
el. These analyses produced substantively simi-
lar results (see appendix exhibits 12–16).25

Limitations We acknowledge several limita-
tions. Although our representative sample can
be generalized to the US public, the data should
not be taken as representing particular catego-
ries of professionals such as clinicians, crisis
standards of care policymakers, elected officials,
or regulators. Because we aggregated individual
disabilities into categories for analysis on the
basis of their disability (physical, mental), im-
pact on long-term life expectancy, and typical
onset, specific disabilities may have driven some
results. Therefore, we did not generalize conclu-
sions to a broader category if a finding was driv-
en only by a single disability (for example, if
we found through incorporating individual dis-
abilities into our regression that only diabetes
showed an effect, whereas other acquired dis-
abilities did not, we did not generalize the effect

The public’s
willingness to
deprioritize disabled
patients reflects bias
against disabled
people regardless of
life expectancy.

October 2022 41 : 10 Health Affairs 1515
Downloaded from HealthAffairs.org on October 25, 2022.

Copyright Project HOPE—The People-to-People Health Foundation, Inc.
For personal use only. All rights reserved. Reuse permissions at HealthAffairs.org.



to all acquired disabilities).
Although we were able to identify the causal

effect of the randomly assigned patient attri-
butes on the likelihood of being allocated a ven-
tilator, we could not identify causal effects of
respondent attributes because we could not ran-
domly assign respondents to particular demo-
graphic categories as we did the hypothetical
patients. We could highlight correlations be-
tween respondents’ attributes (such as educa-
tion level) and a lower likelihood of selecting
certain kinds of patients, but we could not know
for sure whether these attributes were causing
the change or whether the relationship was driv-
en by an unobservable factor.
Finally, we note that there are inherent trade-

offs between forced-choice questions, such as
those in our conjoint experiment, and open-
ended ones. Open-ended questions would have
allowed respondents to express detailed opin-
ionson their preferred systems for fair allocation
of a ventilator. However, the responses yielded
from our conjoint design are less susceptible to
social desirability bias andmore likely to identify
hidden preferences.

Study Results
Impact Of Disability And Other Patient
Characteristics As reflected in exhibit 1,
respondents were 5.5 percentage points
(p < 0:001) less likely to allocate a ventilator to
a patient with a disability than to a patient with-
out a disability (details found in appendix exhib-
it 5).25 The level of deprioritization did not sig-
nificantly vary by disability category (appendix
exhibit 6).25 Respondents were also less likely to
allocate a ventilator to transgender patients, pa-
tients ages 41–51 and 65–75, patients who had
been unemployed before the pandemic, or pa-
tients who did not follow CDC guidelines (all at
p < 0:001 significance). Contrary to our hypoth-
esis, respondents were 5.2 percentage points
more likely to select Black patients (p < 0:001)
than they were to select White patients. Also
contrary to our hypotheses, there were no signif-
icant differences in respondents’ allocation de-
cisions for patients with lower versus normal life
expectancies (p ¼ 0:511), acquired versus con-
genital onset (p ¼ 0:405), or physical versus
mental disabilities (p ¼ 0:670) (see appendix ex-
hibit 6).25 We also found no significant inter-
actions between the marginalized patient iden-
tities other than disability (see above) and
individual disabilities or between those identi-
ties and disability aggregated across types (ap-
pendix exhibits 7 and 8).25 We did, however, find
a significant interaction between prior employ-
ment status and acquired disability (p ¼ 0:048;

appendix exhibit 7).25

Association Of Respondent Demographics
With Disability Bias We found that disability
bias varied by respondent age and education
level. Exhibit 2 shows that respondents from
younger age cohorts displayed less bias toward
disabled patients, with respondents in the youn-
gest age cohort (Generation Z, born 1997–2012)
almost 20 percentage points more likely
(p < 0:001) to select disabled patients than
respondents in the oldest cohort (the Silent Gen-
eration, born before 1946) (see appendix exhib-
it 9).25 Exhibit 2 also shows that respondents
with college and postgraduate degrees depriori-
tized disabled patients to a greater extent than
those whose education was limited to high
school or less. Respondents with the highest lev-
el of education (postgraduate degrees) were
6.7 percentage points less likely (p ¼ 0:017) than
those with a high school diploma or less to select
a disabled patient (appendix exhibit 9).25

Respondents forwhomreligionwas important
were considerably less likely to deprioritize pa-
tientswith disabilities thannonreligious respon-
dents (p ¼ 0:009), although this effect did not
extend to bipolar disorder (p ¼ 0:658, see ap-
pendix exhibits 9 and 10)25 and was slightly
short of conventional significance levels for
mental disabilities more broadly (p ¼ 0:054,
see appendix exhibit 9).25 We also found that
conservative respondents deprioritized disabled
patients overall more than liberal respondents
(p ¼ 0:024), but paraplegia (p ¼ 0:007) and bi-
polar disorder (p ¼ 0:026) were the only specific
disabilities for which there was a statistically
significant difference between conservatives
and liberals (see appendix exhibits 9 and 10).25

Hispanic respondentswere less likely thanWhite
respondents to deprioritize patients with lower
life expectancy (p ¼ 0:029) or with acquired
(p ¼ 0:022) and physical (p ¼ 0:038) disabilities
(see appendix exhibit 9).25 A robustness check
that included additional controls for respondent-

Our results show that
completing higher
education does not
prevent disability bias
and may instead be
associated with it.
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level characteristics did not substantively alter
our results (see appendix exhibit 11).25

Racial Preference And Transgender Bias
Associated With Political Ideology Exhibit 3
examines the interaction between respondent
political ideology and two patient attributes:
race and gender (also see appendix exhibits 15
and 16).25 We found that liberal and moderate
respondents prioritized Asian and Black patients
relative to White patients. Liberal respondents,
for instance, were 5.4 percentage points more
likely (p ¼ 0:014) than conservative respondents
to select Asian patients and 7.6 percentage

points more likely (p ¼ 0:001) to select Black
patients. When we examined the marginal im-
pact of varying patient race by respondents’ po-
litical ideology (reflected in exhibit 3), we found
that these differences reflected preference for
Asian and Black patients on the part of liberal
and moderate respondents, whereas conserva-
tive respondents were equally likely to select pa-
tients of any race.We also found that bias against
transgender patients was driven by differences
in ideology, with conservatives 18.6 percentage
points less likely to select a transgender man
(p < 0:001) and 14.3 percentage points less likely

Exhibit 1

Marginal impact of patients’ demographic characteristics, employment, Centers for Disease Control and Prevention (CDC)
guideline adherence, and disability status on their likelihood of being selected by respondents to receive a ventilator, 2021

SOURCE Original analysis of authors’ conjoint experiment data, January 29–February 4, 2021. NOTES Results are from a conjoint ex-
periment on a representative sample of US residents. The x axis reflects marginal impact on likelihood of receiving a ventilator for each
patient characteristic relative to the reference category in each domain. Both coefficients and confidence intervals are from a mul-
tivariate linear regression predicting choosing a patient for a ventilator. All p values are significant (p < 0:01) except those for cisgender
woman (p ¼ 0:189) and Asian race (p ¼ 0:225). Employment status refers to the patient’s status before the COVID-19 pandemic. “CDC
guidelines” refers to the CDC’s social distancing guidelines for the COVID-19 pandemic. The sample conjoint task and definitions of
disabilities used are in appendix exhibits 1 and 2 (see note 25 in text). The “any disability” coefficient comes from a separate regression
in which all patient disability types were aggregated in an indicator variable.
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to select a transgender woman (p < 0:001) than
they are to select a cisgender man.

Discussion
Implications For Policy And Practice To ad-
dress concerns regarding disability discrimina-
tion in the allocation of scarce resources during
COVID-19, in March 2020 the HHS Office for
CivilRights issuedguidance informingproviders
that “assessments of quality of life, or judgments
about a person’s relative ‘worth’ based on the
presence or absence of disabilities” cannot be
used to allocate resources.30 Subsequent guid-
ance prohibited other discriminatory forms of
prioritization in crisis standards of care policy
making, including denial of care because of an-
ticipated lower long-term life expectancy or
greater resource use, while making clear that
providers may prioritize based on short-term
mortality risk.16

Indebates surrounding crisis standardsof care
policy making, some have argued that patients
with diminished long-term life expectancy
should be deprioritized relative to patients with
a typical anticipated lifespan, claiming that poli-
cy makers should “consider the number of years
of life saved” in addition to the number of lives
saved.31 Our findings suggest that public support

for deprioritizing disabled people with dimin-
ished life expectancy is not distinguishable from
general bias against patients with disabilities,
including those with normal life expectancy.
Rather than a desire to “save the most life years”
(itself impermissible according to recent HHS
guidance),16 the public’s willingness to depriori-
tize disabled patients reflects bias against dis-
abled people regardless of life expectancy. The
data presented here did not allow us to identify
underlyingmotivations; however, these findings
would be consistent with discrimination moti-
vated by quality-of-life judgments.
Although our experiment focused on ventila-

tor allocation, it highlights the existence of
biases against people with disabilities that may
have implications for other areas of policy and
practice, especially when resources are scarce.
For example, disability bias may play a role in
informing public policy decisions regarding ac-
cess to and prioritization for organ transplanta-
tion and other scarce medical resources. Further
research is needed to understand to what extent
our results generalize to other contexts.
Our findings underscore the importance of

bias mitigation in health policy making. Such
measures might include, but should not be lim-
ited to, efforts to include people with disabilities
on triage teams and hospital ethics committees,

Exhibit 2

Marginal change in respondents’ likelihood of choosing a disabled person relative to a nondisabled person to receive a
ventilator, by respondent age cohort and education level, 2021

SOURCE Original analysis of authors’ conjoint experiment data, January 29–February 4, 2021. NOTES Results are from a conjoint ex-
periment on a representative sample of US residents. Confidence intervals (represented by whiskers) are calculated from two distinct
multivariate regressions (one interacting disability with respondent age cohort, the other with respondent education level). All p values
are significant (p < 0:05) except Millennials (p ¼ 0:10) and Generation Z (p ¼ 0:270). Age cohorts were defined as follows: Silent Gen-
eration (born before 1946), Boomers (born 1946–64), Generation X (born 1965–80), Millennials (born 1981–96), and Generation Z
(born 1997–2012). Education categories refer to the highest level of education completed by the respondent. Specific age and edu-
cation questions are in appendix exhibit 4 (see note 25 in text).
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anti-bias training for triage team members,
regular review of potential disparities in health
outcome data, and greater investment in civil
rights protection. Policy makers could also con-
sidermaking additional investments in federally
funded protection and advocacy programs,
which provide legal assistance and advocate
for systemic change in each state to protect the
rights of people with disabilities.32 Although the
protection and advocacy system has played an
important role in enforcing disability rights laws
during the COVID-19 pandemic, no dedicated
funding stream currently supports protection
and advocacy activities specific to health care
more broadly; as a result, the resources available
for populations not covered by other funding
are limited. By authorizing an ongoing, health
care–specific protection and advocacy funding

stream, Congress could enhance efforts to ad-
dress disability discrimination in health care.
Relationship Between Disability Bias And

Respondents’ Education And Age Our results
also yield important insights abouthowdifferent
portions of the public view the deservingness of
people with disabilities in health care contexts.
Our finding that having a college or post-
graduate degree is associated with greater dis-
ability bias, for example, stands in contrast to a
body of work suggesting the opposite with re-
spect to racial and anti-immigrant prejudice.33 It
is unclear, however, whether greater disability
bias is an unfortunate outcome of increasing
education or whether people from backgrounds
with lower levels of disability bias, perhaps due
to greater personal or family experience with
disability, are less likely to enter or complete

Exhibit 3

Marginal change in respondents’ likelihood of choosing a patient to receive a ventilator, by patient race and gender and
respondent political ideology, 2021

SOURCE Original analysis of authors’ conjoint experiment data, January 29–February 4, 2021. NOTES Results are from a conjoint ex-
periment on a representative sample of US residents. The x axis reflects the marginal impact of a patient’s race and gender on the
likelihood of receiving a ventilator by respondents’ political ideology relative to the reference groups. All p values are significant
(p < 0:05) for race except the impact of Asian patient race for respondents with conservative political ideology (p ¼ 0:152), Asian
patient race for respondents who answered “not sure” regarding political ideology (p ¼ 0:481), Black patient race for respondents
with conservative political ideology (p ¼ 0:365), and Black patient race for respondents who answered “not sure” regarding political
ideology (p ¼ 0:922). For gender, the only p values that are significant at the 0.05 level are the impact of a patient being a transgender
man for respondents with moderate political ideology (p ¼ 0:033) and respondents with conservative political ideology (p < 0:001), as
well as the impact of a patient being a transgender woman for respondents with moderate political ideology (p ¼ 0:007) and respon-
dents with conservative political ideology (p < 0:001). Results, including confidence intervals (represented by whiskers), are based on a
single multivariate linear regression predicting choosing a patient for a ventilator. The specific question on respondents’ ideology are in
appendix exhibit 4 (see note 25 in text).
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higher education. The evidence from previous
research about other forms of discrimination
ismixed, with recent quasi-experimental studies
reflecting contradictory findings on whether ed-
ucation causes an increase in prejudice.33,34 Fu-
ture research could employ panel data to test
stronger causal claims. Adding questions mea-
suring disability bias to longitudinal studies of
public opinion could also lay the groundwork
for more meaningful quasi-experimental work
about strategies formitigatingnegative attitudes
toward people with disabilities.
Regardless of causal origin, the presence of

greater disability bias in college-educated popu-
lations should serve as a source of concern for
civil rights policy makers. In the area of health
care, policymakersoftendelegate to expert opin-
ion, particularly on complex technical questions
relating to clinical care. In the realmof bioethics,
a long-standing body of work documents sub-
stantive disagreements between disability acti-
vists and bioethicists, with activists arguing that
many bioethicists harbor troubling ideas about
people with disabilities.13,35 Our results reinforce
this concern, showing that completing higher
education does not prevent disability bias and
may instead be associated with it.
Our finding that younger age cohortswere less

likely to deprioritize peoplewith disabilities rep-
resents a promising sign for the future. We be-
lieve that this result ismost likely a cohort rather
than an aging effect, as older adults are more
likely to have disabilities themselves. Insofar
as personal experience with disability mitigates
disability bias, the effect of population aging
would predict the opposite result from the one
we found.
We think that it ismore likely that younger age

cohorts have a different orientation toward peo-
ple with disabilities than older cohorts and that
this difference will persist over time. If so, this
would suggest a future with less disability bias
and greater equality of opportunity for people
with disabilities. The inclusion of questions on
disability bias in future public opinion surveys
will help further validate our findings over time.
Role Of Political Ideology Our findings

show dramatically different responses to patient
race and gender according to respondents’ politi-
cal ideology. Deprioritization of transgender pa-
tients, for example, was found primarily among
conservative respondents. Finding substantial
bias against transgender people among political
conservatives may reflect long-standing bias
against transgender people, exacerbated by in-
creasing attacks on transgender rights by con-
servative politicians and media.36,37

In contrast, the prioritization of Black and
Asian patients was driven entirely by liberal and

moderate respondents, whereas conservative
respondents had no statistically significant pref-
erence. These results echo the ideologically di-
vided debate surrounding state proposals to use
race as a factor in the allocation of other COVID-
19 resources, such as monoclonal antibodies.38

Arguments for taking race into account
emerged in part because existing allocation pro-
tocols in crisis standards of care have well-
documented racial biases.38 Even after long-term
life expectancy is removed as an allocation crite-
rion (which disadvantages Black Americans
because of their higher rates of life-limiting co-
morbidities), racial biases in many of the prog-
nostic scoring tools (such as the Sequential
Organ Failure Assessment Score) used for as-
sessing short-termmortality risk remain.38,39 For
policymakerswhohave legal, ethical, orpolitical
concerns with using race as a factor, prior work
suggests that prioritizing neighborhoods with
greater social disadvantage canaccomplish some
of the same goals.40 However, some argue that
use of place-based approaches alone is insuffi-
cient for allocation decisions, as such frame-
works do not capture forms of disadvantage
that are not geographically clustered (such as
disability).13 Policy makers are still searching
for tools to enhance equity that can garner legit-
imacy from public support across ideological
divides.

Conclusion
Our findings provide support for long-standing
concerns regarding disability bias in health care
resource allocation. The bias we found against
people with disabilities, older patients, and
transgender patients provides empirical evi-
dence to inform civil rights enforcement efforts
and highlights the importance of expanding bias
mitigation efforts in health policy making, espe-
cially in conditions of scarcity. Our investigation
into public opinion helps identify the nature and

Our findings provide
support for long-
standing concerns
regarding disability
bias in health care
resource allocation.
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intensity of disability bias in different portions
of the public during COVID-19, but this research
design could also be used as a blueprint for ex-
amining bias among clinicians and policy mak-
ers. Our research suggests that the fight for
protecting the rights of people with disabilities

is far from over and that policy makers and
advocates should be particularly sensitive to po-
tential biases against people with disabilities
during public health crises such as the COVID-19
pandemic. ▪
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HHS.gov

FAQs for Healthcare Providers during the COVID-19
Public Health Emergency: Federal Civil Rights Protections
for Individuals with Disabilities under Section 504 and
Section 1557
The U.S. Department of Health and Human Services (HHS) Office for Civil Rights (OCR) has made clear
that civil rights protections remain in full force and effect during disasters or emergencies, including the
COVID-19 pandemic - PDF (https://www.hhs.gov/sites/default/files/ocr-bulletin-3-28-20.pdf) .  These laws include Section 504 of the
Rehabilitation Act (Section 504) and Section 1557 of the Affordable Care Act (Section 1557) which
prohibit discrimination on the basis of disability.   OCR is providing this FAQ guidance

on Federal civil rights obligations under Section 504 and Section 1557 in light of the
continuing public health and national emergency (https://www.phe.gov/emergency/news/healthactions/phe/Pages/COVID-19July2021.aspx)

concerning the Coronavirus Disease 2019 (COVID-19) (https://www.cdc.gov/coronavirus/2019-nCoV/index.html) .

To further help covered entities comply with civil rights laws and advise patients and consumers of their
rights, OCR issued a series of guidance documents, provided technical assistance, and
worked with covered entities to resolve complaints alleging discrimination on the basis of disability,
(https://www.hhs.gov/civil-rights/for-providers/civil-rights-covid19/index.html) race, color, national origin - PDF (https://www.hhs.gov/sites/default/files/title-vi-

bulletin.pdf) , sex (https://www.hhs.gov/civil-rights/for-providers/civil-rights-covid19/index.html) , and age - PDF (https://www.hhs.gov/sites/default/files/ocr-bulletin-

3-28-20.pdf) . 

In a public health emergency, when resources can be scarce, individuals with disabilities may be
subjected to stereotypes, bias, and other obstacles that may impede their access to healthcare.  It is vital
that individuals with disabilities are not prevented from receiving needed healthcare or health services
because of discrimination in violation of Section 504 and Section 1557.  Accordingly, OCR offers the
following guidance. 

Federal Civil Rights during the COVID-19 Public Health Emergency
1.  What Federal civil rights laws prohibiting discrimination on the basis of disability apply to
healthcare providers during a public health emergency and to whom do they apply?

Civil Rights

HHS > Civil Rights Home > For Providers > Civil Rights COVID-19 > FAQs for Healthcare Providers during the COVID-19 Public Health Emergency:
Federal Civil Rights Protections for Individuals with Disabilities

U.S. Department of Health & Human Services
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Federal civil rights laws continue to apply during any public health emergency, including COVID-19, and
OCR continues to enforce laws prohibiting discrimination on the basis of disability.  
Recipients of HHS funds are subject to Section 504 of the Rehabilitation Act (504). In
addition, Section 1557 of the Affordable Care Act (1557) applies to any health program or activity, any part
of which is receiving federal financial assistance from HHS.

2.  To what healthcare and health services do Section 504 and Section 1557 apply during the
COVID-19 public health emergency?

Where one or both of these disability rights laws apply, they apply to all healthcare and health services,
regardless of the patient population served or type of service provided.  This includes provision of medical
supplies, administration of medication, hospitalization, long-term care, and intensive treatments and
critical care, such as oxygen therapy and mechanical ventilators.  When these laws apply, they also apply
to state Crisis Standards of Care plans and procedures for triaging scarce resources that hospitals are
required to follow, and to hospitals adopting and implementing standards, whether by choice or because
they are required.

3.  Who is a qualified individual with a disability who is protected under Section 504 and Section
1557?

Under Section 504  and Section 1557, a covered entity may not deny or limit, on the basis of disability, the
participation of a qualified individual with a disability in its health programs and services.
 These laws require the definition of “disability” to be construed broadly, in favor of expansive coverage.

  These statutes and the regulations implementing Section 504 and Section 1557 define a
“disability” with respect to an individual as a physical or mental impairment that substantially limits one or
more of the major life activities of such an individual, a record of such an impairment, or being regarded as
having such an impairment.   An individual with a disability is “qualified” if that person meets
the essential eligibility requirements for receipt of services or participation in the program or activity with or
without reasonable modification to rules, policies or practices, the removal of architectural,
communication, or transportation barriers, or the provision of auxiliary aids and services.  
However, the fact that an individual with a disability is qualified to receive health care from a provider does
not necessarily mean that the individual has a right to any particular health care service.

Application of Section 504 and Section 1557 to Crisis Standards of Care
4.  How does the prohibition against discrimination apply to the provision of healthcare to
individuals with disabilities during a public health emergency?

4 (#footnote4_m43xfmw) 

5 (#footnote5_b1refuk) 

6 (#footnote6_tgrbbud)

7 (#footnote7_s100rim)

8

(#footnote8_7nxwi5r) 

9 (#footnote9_l0t64o3) 

10 (#footnote10_osjpoyj) 



In general, Section 504 and Section 1557 ensure that individuals with disabilities are not excluded from
participation in, or denied the benefits of, services, programs, or activities, or otherwise subjected to
discrimination, on the basis of disability and have an opportunity to participate in, or
benefit from, services equal to that afforded others.   Programs must be accessible to and
usable by individuals with disabilities.

Stereotypes, bias and quality of life judgments

When allocating scarce resources or care in a public health emergency, covered entities must analyze the
specific patient’s ability to benefit from the treatment sought, free from stereotypes and bias about
disability, including prejudicial preconceptions and assessments of quality of life, or judgments about a
person’s relative “worth” based on the presence or absence of disabilities.

By ‘bias,’ OCR is referring to an unfavorable perception based on prejudice, assumptions, conclusions or
beliefs about an individual or group of individuals with a specific disability or any disability that is not
supported by current medical knowledge or the best available objective evidence.  Use of assessment
tools or factors for making resource allocation decisions that screen out or tend to screen out individuals
with disabilities or any class of individuals with disabilities from fully and equally enjoying any healthcare
service, program, or activity being offered, unless such criteria can be shown to be necessary for the
provision of the service, program or activity being offered, would violate nondiscrimination laws.

Categorical exclusions on the basis of disability

Categorical exclusions in Crisis Standards of Care that deny critical healthcare services to individuals
based solely on the type of disability an individual has, when treatment would not be futile for individuals
with that type of disability, violate disability rights laws.  For example, a hospital is prohibited from having a
categorical exclusion denying life-saving care to individuals with Down syndrome based on a judgment
that people without Down syndrome would be a greater benefit to society or would experience a richer or
fuller life than those with Down syndrome. 

Resource allocation decisions

While covered entities may rely upon applicable Crisis Standards of Care in making resource allocation
decisions that affect individuals with disabilities, those standards should be based on current medical
knowledge or the best available objective evidence regarding effectiveness of treatment.  To avoid
disability discrimination, Crisis Standards of Care should be applied in a way that assesses whether the
treatment sought is likely to be effective for each individual patient.  Hospitals may, however, deny care
during a public health emergency on the basis that such care is unlikely to be effective for a particular
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patient, after analyzing that patient’s ability to respond to the treatment being sought.  The patient’s pre-
existing disability or diagnosis should not form the basis for decisions regarding the allocation of scarce
treatment, unless that underlying condition is so severe that it would prevent the treatment sought from
being effective or would prevent the patient from surviving until discharge from the hospital or shortly
thereafter.  Further, when mortality predictions are based on a patient’s underlying disability, and not the
condition for which they need immediate care, the less grounded in objective medical evidence they are
likely to be, as critical care providers are not likely to have expertise concerning the life expectancy of
every underlying condition patients have.

Reasonable modifications for individuals with disabilities

In addition, Section 504 and Section 1557 require covered entities to make reasonable modifications to
policies, practices and procedures where necessary to provide individuals with disabilities an equal
opportunity to participate in covered health programs and activities, unless the modifications would work a
fundamental alteration in the nature of the health program or activity or impose an undue financial and
administrative burden.   If, as part of its Crisis Standards of Care, a hospital is using an
assessment tool that unnecessarily screens out or tends to screen out individuals with disabilities from the
opportunity to benefit from an aid, benefit, or service, and alternative tools are not available, a hospital
may need to make a reasonable modification in its use of the assessment tool unless doing so would
cause a fundamental alteration or impose an undue financial and administrative burden. For example, the
Glasgow Coma Scale considers whether a person’s speech is comprehensible and whether they obey
commands for movement.  Someone with cerebral palsy may have difficulty speaking or moving as part of
their underlying disability, which is not the condition that caused them to seek treatment at a hospital. 
Adjustments must be made to ensure that such a person’s pre-existing condition, and the symptoms of
that condition, are not considered when using the Glasgow Coma Scale to evaluate whether they qualify
for treatment.  Similarly, a covered entity may need to make reasonable modifications for individuals with
disabilities when evaluating the effectiveness of a treatment.  For example, in evaluating the effectiveness
of ventilator treatment, a covered entity may need to allow an individual with a disability some additional
time on a ventilator to assess likely clinical improvement, unless doing so would constitute a fundamental
alteration of the ventilator trial or impose an undue burden.

5.  I am a health provider and am concerned that an individual with a disability or an individual
who is likely to have a disability after treatment will have lower quality of life or relative worth to
society than an individual without a disability who also requires treatment.  May I take this into
account in prioritizing what healthcare or services to provide to an individual with a disability?
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No.  Under Section 504 and Section 1557, the decision to allocate scarce medical resources during a
public health emergency, including pursuant to Crisis Standards of Care, may not be based on
stereotypes, pre-conceptions, prejudice, or generalizations about the relative worth or quality of life or
value to society of the individual based on his or her disability, pre-or post-treatment. 

6.  I am a health provider and am concerned that treating an individual with a disability who has
COVID-19 may require more of a particular resource than treating individuals without disabilities
for COVID-19.  Can I make decisions about whether to provide healthcare or deny the resource to
an individual with a disability altogether based on these concerns?

No. Individuals with disabilities may not be denied an equal opportunity to participate in and benefit from
healthcare programs and services. During the COVID-19 public health emergency, a provider may not
refuse to admit for COVID-19 treatment a patient with a disability who may require more services or
resources than other patients with COVID-19, as such a denial would prevent the patient with a disability
from having an opportunity to benefit from care that is equal to the opportunity provided to others, on the
basis of a disability.

In some circumstances, covered entities may be required as a reasonable modification to provide more
resources to individuals with disabilities than they provide to others.  For example, a hospital may need to
make reasonable modifications to a trial assessing whether ventilator treatment is effective for a patient to
accurately assess its effectiveness for individuals with disabilities.  In evaluating the effectiveness of
mechanical ventilation, the hospital may need to provide some additional time to an individual with a
disability, unless doing so would constitute a fundamental alteration or undue burden.

7.  I am a health provider operating in the COVID-19 public health emergency and am concerned
that an individual with a disability may not live as long as an individual without a disability after
treatment.  May I use this information when deciding whether and to what extent to provide
healthcare or services to an individual with a disability?

No. Disability nondiscrimination laws and their implementing regulations prohibit covered entities,
including those implementing Crisis Standards of Care, from imposing or applying eligibility criteria that
screen out or tend to screen out individuals with disabilities, or any class of individuals with disabilities,
from fully and equally enjoying a service, program, or activity, unless such criteria can be shown to be
necessary for the provision of the service, program, or activity being offered. In the
context of Crisis Standards of Care implementation, which is designed to address resource shortages in a
temporary emergency, a patient’s likelihood of survival long after hospital discharge, which may depend
upon many factors and may be difficult to predict, is unlikely to be related to the need to make allocation
decisions about scarce resources on a temporary basis. It is also unlikely to be related to the
effectiveness of the medical interventions being allocated. The further in the future a provider forecasts,
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the less likely survival has to do with the effectiveness of the medical intervention in the context of the
public health emergency necessitating Crisis Standards of Care. Judgments about long-term life
expectancy are inherently uncertain and may screen out or tend to screen out individuals with disabilities
from access to care without being necessary for the safe provision of the healthcare being offered.

In contrast, a criterion based on a patient’s medical condition having a high likelihood of death in the short
term, even with aggressive treatment, would be an acceptable basis for giving an individual lower priority
for care under disability rights law, so long as the lower priority is applied to both patients with and without
disabilities.  For example, a patient experiencing multiple organ failure and who is not anticipated to
survive to hospital discharge even with aggressive treatment could be given lower priority for access to
critical care.

Application of Section 504 and Section 1557 to Visitation Policies
8.  Many acute care and long-term care settings have restrictions on visitors, limiting entrance to
patients, residents, and personnel with limited exceptions for end-of-life situations.  How do
Section 504 and Section 1557 apply to such restrictions?

During the COVID-19 public health emergency, some hospitals developed stricter visitation policies or
started to enforce existing visitation policies they had not earlier enforced, because of a concern that
anyone visiting the hospital could pose an additional risk of COVID-19 to patients and staff.  In general,
such restrictions are permissible under Section 504 and Section 1557 if those restrictions are in place for
safety reasons based on objective risks.  However, where these policies do not account for the needs of
people with disabilities, they may result in unequal care and violate Section 504 and Section 1557.  For
example, when a patient’s disability prevents them from providing their medical history or understanding
medical decisions or directions, the medical provider should explore whether a modification to its visitor
policy may be safely carried out.

Reasonable modifications to visitation policies

Some people have disabilities that prevent them from providing their medical history or understanding
medical decisions or directions.  Permitting a patient or resident with a disability to use a support person
when necessary to have an equal opportunity to obtain and benefit from healthcare services is a
reasonable modification that generally must be provided unless it would fundamentally alter the nature of
the service, program, or activity or impose an undue financial and administrative burden.  For example, a
hospital may be required to allow a support person to participate in a consultation so the support person
can explain the information exchange in simple, understandable language to the patient, and ensure that
the provider has the information necessary to treat the patient.  Whether a covered entity must allow the
support person to be physically present as a reasonable modification depends on a number of factors,
including safety issues and whether remote participation would be effective.



In some situations, a covered entity will be able to meet its obligation to provide a reasonable modification
by enabling a support person to communicate remotely with a patient (by voice or video phone calls) when
needed by the individual with a disability.  In others, the support person will not be effective unless present
in person, because of the nature of the individual’s disability or the type of service provided by the support
person, or for other reasons.  Where the individual is entitled to an in-person support person, covered
entities should take necessary steps to allow the support person to be present when needed.  Such steps
may include modifying visiting hours and visitation restriction policies.

Legitimate safety requirements

Section 504 and Section 1557 allow covered entities to have legitimate requirements necessary for the
safe operation of their services, programs, or activities.  However, covered entities must ensure that their
safety requirements are based on actual risks, not on mere speculation, stereotypes, or generalizations
about individuals with disabilities.   Covered entities can therefore require support persons
and interpreters to comply with safety requirements, such as requiring them to participate in temperature
checks and other screening measures and to use Personal Protective Equipment (PPE), and can refuse
entry to individuals who refuse or fail to meet these requirements.  

In addition, the use of a designated support person by an individual with a disability for decision-making
and tasks other than effective communication does not eliminate the responsibility of the setting to ensure
effective communication and provide appropriate auxiliary aids and services to individuals with disabilities
when necessary to provide effective communication.  Covered entities are required to take steps to
ensure that their communications with people with disabilities are as effective as communications with
others, except where a covered entity can show that providing effective communication would
fundamentally alter the nature of the program or activity in question or would result in an undue financial
or administrative burden on the covered entity.   Covered entities must provide
appropriate auxiliary aids and services, such as alternative formats and sign language interpreters, where
necessary for effective communication.

Application of Section 504 and Section 1557 to Vaccination, Testing and Contact Tracing
Programs
 9.  I am part of a covered entity managing a vaccination, testing, or contact tracing program for
COVID-19.  What should I keep in mind in order to comply with Section 504 and Section 1557 in
undertaking these activities?

OCR has issued guidance outlining legal standards under Section 504 and Section 1557 and providing
concrete examples of the application of the legal standards in the context of COVID-19 vaccine
programs.   OCR also issued a Fact Sheet setting out key actions to provide access to
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vaccination programs for people with disabilities.   This information, in addition to other
guidance about civil rights protections during the COVID-19 public health emergency, is available at
https://www.hhs.gov/civil-rights/for-providers/civil-rights-covid19/index.html (https://www.hhs.gov/civil-rights/for-providers/civil-

rights-covid19/index.html) .  

Civil rights obligations when administering a testing or contact tracing program are similar to civil rights
obligations when operating a vaccination program.

Covered entities must take appropriate steps to ensure that communications with members of the public
with disabilities are as effective as communications with others.  This includes providing
appropriate auxiliary aids and services where necessary to provide qualified individuals
with disabilities an equal opportunity to participate in, and benefit from, COVID-19 vaccination, testing and
contact tracing-related communications.   This includes making information available
through means accessible to individuals with disabilities, such as accessible information technology,
braille, large print materials, audio description, sign language interpreters, Telecommunications Relay
Service (TRS), a Video Relay Service (VRS), Video Remote Interpreting (VRI), and other tools to facilitate
effective communication for individuals with disabilities at vaccination and testing site locations, through
the testing and vaccination appointment registration process, and during testing and vaccination outreach
activities.

Similarly, covered entities must ensure that programs are accessible to and usable by individuals with
disabilities and must comply with applicable accessibility standards.  Covered entities may not deny
individuals with disabilities an equal opportunity to participate in and benefit from the testing or vaccination
program as a result of accessibility barriers at testing or vaccination sites.  For example, where an indoor
testing site is not accessible, the covered entity should consider offering mobile testing services for
individuals with disabilities who are not otherwise able to obtain testing.  Where necessary to allow
individuals to safely access testing, covered entities must make modifications to policies, practices, and
procedures where necessary to permit people with disabilities at a higher risk of contracting COVID-19 or
at increased risk for severe illness or death from COVID-19 to safely access these services, so long as
such modifications would not constitute a fundamental alteration of the testing program or service or
impose an undue financial or administrative burden.  This might include allowing such individuals to enter
a facility at a time or through an entrance that will reduce their contact with others.

DISCLAIMER: This guidance document is not a final agency action and may be rescinded or modified in
the Department’s discretion.  Noncompliance with any voluntary standards or suggested practices
contained in guidance documents not required by law will not, in itself, result in any enforcement action.
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1. Other Federal civil rights laws, such as Titles II and III of the Americans with Disabilities Act (ADA) also protect individuals with
disabilities and continue to apply during public health emergencies.  While this document does not provide guidance on the ADA, it does include footnote citations
to the ADA and its implementing regulations, where relevant.  In interpreting Section 504, courts look to the ADA where that statute provides more specific
guidance.

2. The contents of this document do not have the force and effect of law and are not meant to bind the public in any way, unless
specifically incorporated into a contract.  This document is intended only to provide clarity to the public regarding existing requirements under the law.

3. Guidance documents include U.S. Dep’t of Health & Human Servs., BULLETIN: Civil Rights, HIPAA, and the Coronavirus Disease
2019 (COVID-19) (Mar. 28, 2020), https://www.hhs.gov/sites/default/files/ocr-bulletin-3-28-20.pdf - PDF (https://www.hhs.gov/sites/default/files/ocr-bulletin-3-28-20.pdf)
and U.S. Dep’t of Health & Human Servs., BULLETIN: Ensuring the Rights of Persons with Limited English Proficiency in Health Care During COVID-19 (May
15,2020), https://www.hhs.gov/sites/default/files/lep-bulletin-5-15-2020-english.pdf - PDF (https://www.hhs.gov/sites/default/files/lep-bulletin-5-15-2020-english.pdf) .

4. U.S. Dep’t of Health & Human Servs., BULLETIN: Civil Rights, HIPAA, and the Coronavirus Disease 2019 (COVID-19) (Mar. 28,
2020), https://www.hhs.gov/sites/default/files/ocr-bulletin-3-28-20.pdf - PDF (https://www.hhs.gov/sites/default/files/ocr-bulletin-3-28-20.pdf) .  Among other Federal civil
rights laws, OCR enforces Federal civil rights laws that prohibit discrimination on the basis of disability, including: Section 504, Section 1557, and Title II of the
ADA.  More information on the laws and regulations OCR enforces and their applicability is available at https://www.hhs.gov/civil-rights/for-providers/laws-
regulations-guidance/laws/index.html (https://www.hhs.gov/civil-rights/for-providers/laws-regulations-guidance/laws/index.html) .  The ADA, which protects individuals with
disabilities from discrimination by state and local governments (Title II) and public accommodations (Title III), is outside of the scope of this guidance.  The U.S.
Department of Justice is charged with implementing Titles II and III of the ADA.  For more information on the ADA’s protections, including its application during
COVID-19, see www.ada.gov.
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8. 29 U.S.C. § 705(9)(B) (incorporating ADA definition); 42 U.S.C. § 12102(4)(A); 45 C.F.R. § 92.102(c) (incorporating ADA and Section
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COVID’ as a Disability Under the ADA, Section 504, and Section 1557” (July 26, 2021), https://www.hhs.gov/civil-rights/for-providers/civil-rights-
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9. 29 U.S.C. §705(9)(B); 42 U.S.C. §12102(1); 45 C.F.R. §84.3(j); 45 C.F.R. § 85.3; 45 C.F.R. § 92.102(c). Note that the Section 504
regulations use the term “handicap” instead of “disability.”
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15. 28 C.F.R. § 35.130(b)(8).

16. See Alexander v. Choate, 469 U.S. 287, 301 (1985); Southeastern Community College v. Davis, 442 U.S. 397, 413 (1979); 45
C.F.R. § 92.105.

17. 28 C.F.R. § 35.130(b)(8).

18. The National Center on Advancing Person-Centered Practices and Systems offers some potentially useful resources for developing
a Health Care Person Centered Profile as part of the response to visitor restrictions due to COVID.  The Profile is designed to communicate a person’s wants and
needs if they are hospitalized without the direct support of their caregivers, family, neighbors, or friends.  The Profile is available at
https://ncapps.acl.gov/docs/COVID-19/Resources/Health%20Care%20Person%20Centered%20Profile_2021_FINAL.pdf - PDF (https://ncapps.acl.gov/docs/COVID-
19/Resources/Health%20Care%20Person%20Centered%20Profile_2021_FINAL.pdf) , and instructions are available at https://ncapps.acl.gov/docs/COVID-
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19/Resources/Instructions%20for%20Health%20Care%20PC%20Profile.pdf - PDF (https://ncapps.acl.gov/docs/COVID-
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19. 28 C.F.R. § 35.130(h).

20. U.S. Dep’t of Health & Human Servs., Office for Civil Rights, HHS Office for Civil Rights Guidance on Federal Legal Standards
Prohibiting Disability Discrimination in COVID-19 Vaccination Programs (Apr. 12, 2021), https://www.hhs.gov/sites/default/files/federal-legal-standards-prohibiting-
disability-discrimination-covid-19-vaccination.pdf - PDF (https://www.hhs.gov/sites/default/files/federal-legal-standards-prohibiting-disability-discrimination-covid-19-
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24. 45 C.F.R. 92.102(a); see also  45 C.F.R. §§ 84.4(b)(4), 84.52(a), 85.21 & 85.51.

25. 45 C.F.R § 92.102(b); see also 45 C.F.R. § 84.52(d).

26. 45 C.F.R. § 84.4(b)(1)(ii); 45 C.F.R. § 85.21(b)(1)(ii).
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